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No. 6705

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Frank J. Forax,

Appellant,

vs.

John P. McLaughlin, Collector of Internal

Revenue,

Appellee.

BRIEF FOR APPELLANT.

STATEMENT OF CASE.

This appeal is taken from a judgment of the

United States District Court for the Southern Divi-

sion of the Northern District of California, in favor

of John P. McLaughlin, Collector of Internal

Revenue, appellee, and against the appellant.

Appellant brought this action to recover a ten per

cent tax exacted b}^ appellee upon certain pajnuents

which appellant made to The OljTnpic Club during

1923 (T. 1). Appellee claimed that the payments to

the Club amounting to $52.00 constituted dues which

were subject to a ten per cent tax of $5.20 under

Section 801 of the Revenue Act of 1921 (T. 17). Ap-

pellant contended and still contends that the pay-



ments in question were not dues but on the contrary

greew fees which he paid to the Club monthly at a flat

monthh^ rate, in lieu of the daily green fees exacted

for daily use of the Club's golf courses.

These green fees which were taxed had been paid

by appellant to the Club in addition to his regular

monthly dues of $6.00 as an active resident member

of the Club. Appellant contends that these monthly

green fees were not incidental to membership and

therefore were not dues, but were special charges paid

for the use of a special facility of the Club.

The question presented is whether these monthly

golf payments made by appellant to The Olympic

Club were or were not "dues" within the meaning of

Section 801 of the Revenue Act of 1921. Admittedly

daily green fees are not taxable. Therefore, the only

question on this appeal is w^hether such green fees

when paid monthly, lose their character as ''green

fees" and become ''dues."

A jury having been waived by written stipulation

(T. 28), the action was tried by the Court, Honorable

Harold Louderback presiding.

Mr. William F. Humphrey, President of The

Oljanpic Club, was the only witness called by either

party. At the conclusion of the evidence plaintiff

moved the Court for judgment in his favor upon the

pleadings and the evidence. Thereupon defendant

moved the Court for judgment in favor of the de-

fendant, and both parties requested special findings.

Both motions for judgment and for special findings

were submitted upon briefs to be filed by the respec-

tive parties.



Thereafter, and on the 14th day of August, 1931,

the Court granted defendant's motion for judgment

and denied plaintiff's motion for judgment, to which

plaintiff duly excepted. The Court rejected each and

eveiy finding proposed by plaintiff and adopted the

findings of fact and conclusions of law proposed by

the defendant, to all of which plaintiff duly excepted

(T. 172-178).

STATEMENT OP FACTS.

The Olympic Club is and at all times since Febru-

ary 12, 1879, has been a non-profit corporation duly

organized and existing under and by virtue of the

laws of the State of California, with its principal

office and place of business in the City and County of

San Francisco, State of California. The Olympic

Club (the members of which are hereinafter some-

times referred to as ''Olympians"), was originally

organized as a non-profit unincorporated association

on May 6, 1860, and continued as such until 1879,

when it was incoi^porated imder the laws of the State

of California as a non-profit corporation, as aforesaid

(T. 29-30). A true copy of the Articles of Incorpora-

tion of said corporation was admitted in evidence (T.

29) as plaintiff's Exhibit No. 1.

On the 11th day of February in the year 1929 the

term of the existence of the corporation was ex-

tended in accordance with the law^s of the State of

CalifoT-nia (T. 31).

The Olympic Club is and at all the times since its

organization has been, an athletic and educational or-



ganization, and its objects and purposes are and at

all times since its organization have been those speci-

fied in paragraph ''Second" of its Articles of Incor-

poration (T. 31), as follows:

<<* * * to establish and maintain a g^Tnna-

simn and to establish social intercourse among its

members, and also to buy, sell, lease, or mortgage
all such property both real or personal as may be

necessary to carry out the purposes of the cor-

poration. '

'

And in Article III of its By-laws of 1919, as follows

:

"The objects of The Olympic Club shall be the

improvement and education and development of

its members, physically and mentally, the promo-

tion of social intercourse, and the fosteinng of

amateur athletics."

(Plaintiff's Exhibit No. 2, T. 32.)

The membership of The Olympic Club is divided

into certam classes. Prior to July 3, 1925, the mem-

bers were classified as follows

:

1. Active. 2. Charter. 3. Life. 4. Honoraiy.

5. Non-resident. 6. Courtesy. 7. Service. 8.

Athletic. 9. Non-resident athletic. 10. Honor-

ary athletic. 11. Junior. 12. Juvenile. 13. As-

sociate.

At all times since July 4, 1925, said members have

been and are classified as follows, to-wit:

1. Active. 2. Life. 3. Honorary. 4. Associate.

5. Non-resident. 6. Courtesy. 7. Sei-vice. 8.

Contributing. 9. Non-resident contributing. 10.

Honorary contributing. 11. Junior. 12. Juvenile

(T. 21-22-32-87).



The total membership of the Chib at the time of

filing the complaint herein was and it still is, approxi-

mately five thousand. Of this total membership there

are about thirty-six hundred active members, fifty-

eight life membei^, two hundred sixty-two non-resi-

dent members.

The property of The Olympic Club consists of cer-

tain property at Post and Mason Streets, San Fran-

cisco (hereafter referred to as the ''city property") ;

also certain property lying partly in the City and

County of San Francisco and partly in San Mateo

County, California (hereafter referred to as the

''country property").

The city property consists of land and a club build-

ing on Post Street near the comer of Mason Street.

This building and all of its facilities, appointments

and equipment are available to all members of the

Club. The building contains a gymnasium, swimming

tank, hot rooms, steam baths, barber shop, lounging

room, library, grill, rimning track, fencing room, bil-

liards and card room, squash courts, hand ball courts,

and solarium. Here the club maintains a corps of in-

structors who instruct the members in all forms of

athletics and physical culture. It is and has always

been the policy of the Club to maintain its various

amateur teams (football, baseball, track, swimming,

basketball, etc.) and to send them in competition with

other amateur teams (T. 31). The total value of said

city property was in excess of $1,600,000.00 at the time

of the filing of the complaint (T. 67).



The country property of The Oljmipic Chib con-

sists of approximately 376 acres lying partly within

the City and County of San Francisco and partly

within the County of San Mateo, California. Im-

provements on the said coimtry property consist of

two club houses, swimming pool, and the usual ap-

purtenances, facilities and accessories of a modern

up-to-date country club. The investment of said

country property approximates $2,000,000.00 (T. 67).

The transcript (T. 46 et seq.) shows a history of

events and proceedings leading up to the acquisition

by The Olympic Club of the lease of the comitry prop-

erty. In 1918 the Lakeside Golf Club, a corporation

(in no way connected with The Olympic Chib) owned

certain lands and leaseholds lying iii San Mateo and

San Francisco Counties, and certain improvements

thereon, including club houses and golf courses.

The Lakeside Club, being in financial difficulties,

urged The Olympic Club to purchase the Lakeside

Club's real estate, club house and leasehold. Because

the officers of The Olympic Club were uncertain as

to whether a sufficient number of The Olympic Club

members were interested in golf to warrant the pur-

chase of the country properties and the addition of

golf as an activity of the Club, the Lakeside Golf Club

proposed to lease the properties to The Olympic Club

without any charge other than the operating expenses

for two years, during which period the interest or lack

of interest of The Olympic Club members could be

determined. The Olympic Club submitted the tei-ms

of this proposal to its members by means of a cir-

cular (T. 46-47, et seq.).



It will be noted that said circular contains the fol-

lowing language

:

**It is not and never has been the purpose of

the directors to acquire the premises exclusively

for golf (T. 48).

'^The Lakeside Club is admirably situated for

a country club, * * * On its ocean side is one of

the finest beaches for sea bathing that can be

found * * * the Club in all probability will be

granted boating privileges on Lake Merced. In

addition there are splendid facilities for trap

shooting, * * * There are many attractive loca-

tions for tennis and hand-ball courts.*******
''It is not intended to charge the members of

the Club any initiation or dues. They may enjoy

the club house, hand-ball, tennis and swimming,

without any charge. A member will have the

alternative of paymg fifty cents green fee, or for

$2.50 a month he may play as often as he desires

without any green charge * * *" (T. 48-49).

''The usual initiation fee in a golf club ranges

from $100.00 to $300.00, and the average monthly

dues are $6.00. Other athletic institutions have

taken over golf courses and have charged, in ad-

dition to the regular club dues, the usual dues

charged by golf clubs; consequently the proposi-

tion herewith submitted to The Olympians is

exceptional and unique. The regular monthlj^

dues of $5.00 are less than the monthly dues of

any golf club, yet these dues entitle an Olympian

to enjoy not only the privileges of the present

club house, but of the country club wdth golf and

trapshooting and the other features" (T. 50-51).
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This proposal to lease the property for two years

received the practically unanimous approval of the

members of The Olympic Club, whereupon another

circular was sent to the members (T. 52-53) which

stated, among other things:

^'No Olympian w^ill be required to pay initia-

tion or dues, but a charge will be made for golf

and trap shooting. To meet the cost of maintain-

ing the premises in keeping with the dignity of

The Olympic Club, the Directors decided to create

the following classes: 'Active Grolf,' 'Inactive

Golf and 'Associate G-olf.' The first will include

members who elect to pay $2.50 a month for two

years in lieu of green fees. 'Inactive Golf will

be limited to members who play golf occasionally

and who prefer to pay a green fee of fifty cents

on each occasion. 'Associate Golf provides for

the women of a member's family. On the pay-

ment of $100.00 the women of an Olympian's

family may enjoy, for the full period of the two

years from the first day of November, 1918, the

privileges of the Club House and the Golf Course

without the payment of any green fee.''

The Olympic Club operated the Lakeside property

under the above lease and agreement, and verbal ex-

tensions thereof, for about three and one-half years,

during which time all members of The Olympic Club

were permitted to enjoy the golf course facilities by

the pajonent of green fees (either monthly or daily)

in the above stated manner (T. 53-54).

At the end of the trial period The Olympic Club

agreed to purchase all the Lakeside Golf Club prop-

erty and about the 15th day of September, 1922, the



Club took over from the Lakeside corporation all its

properties by proper legal conveyances. The total

purchase price was approximately $110,000.00. By this

time so many of the members of the Club were golf

enthusiasts that they crowded the golf course and it

became necessary for the Club to plan and construct

two new courses of eighteen holes each. Its first step

was the acquisition of additional property (T. 54, 55,

56, 57). Accordingly by May 1, 1922, and before it con-

summated the purchase of the Lakeside properties,

the Club entered into an agreement with the Spring

Valley Water Company to purchase an additional

three hundred twenty-five odd acres of land which

the Spring Valley Water Company owned in that

vicinity, for the sum of $350,000.00 (T. 56). The Club

later purchased from one Amelia Webber adjoining

property consisting of 39.03 acres for a total siun of

$29,800.00 (T. 56).

The transcript shows that after the purchase of

the Lakeside property, members of The Oljonpic Club

oftentimes referred loosely to the Club's country prop-

erty as '^Lakeside Golf Club," ''The Olympic Country

Club," and ''The Olympic Golf and Country Club."

Even the golf committee at times used such inaccurate

appellations. There is, however, only one organiza-

tion, one corporate entity, and that is The Olympic

Club (T. 134).

The problem of financing the purchase of the Lake-

side properties and the Spring Valley property and

the construction of two new eighteen hole golf courses,

as well as a new club house, was presented to the Board

of Directors of The Olympic Club. The Directors
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solved this problem by inducing some of the Active,

Life and Non-resident members of the Club who were

in good standing to make volimtary contributions to

the capital of the Club.

Circulars were sent to the members of the Club

regarding the plan and urging them to make contri-

butions to capital; a banquet was held at which many
subscription cards were signed; and the members

were advised that certain golf privileges were to be

created for those who made the contributions to the

capital (T. 54 et seq. ; 62 et seq.).

The circular of June 12, 1922, contains the follow-

ing:

''The Plan. All Olympians may enjoy the

privilege of the Country Club, without the pay-

ment of any additional dues and, imder the con-

ditions herein set forth, all may have the privi-

lege of the two golf courses to be constructed.

a* * * ]gy ^^Q proposed plan there is no ini-

tiation fee, as no new membership is created, but

every contributor will have the right to sell the

rights acquired by this contribution to an OljTii-

pian and retain half of the proceeds of the sale"

(T. 58, 59).

All members of the Club, regardless of whether

they had responded to the request for contributions or

not were entitled to use the golf courses as often as

they desired. Members who did not make a contribu-

tion to capital to be used in acquiring the prope]'ties

were required to pay a daily green fee each time they
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used the golf course. Members who did make the

contributions to capital were given the privilege of

paying their green fees, either daily, for each day they

used the course, or on a flat monthly rate. These con-

tributions to capital could be made under either of

the following plans:

Any active, life, or non-resident member who con-

tributed to the capital of the Club the sum of $275.00

in cash, or $300.00 in monthly installments, became

entitled to receive, at his option, either a Class ''A"

or Class ''B" privilege, or in the case of a non-resi-

dent contributor, he had the option of either a Class

''A", "B" or ''C" privilege (T. 64).

The three classes of privileges may be briefly de-

scribed as follows:

Class ''A": Members taking a Class *'A" privi-

lege were entitled to use the golf links as often as

they desired and in lieu of daily green fees they were

entitled to pay a flat monthly green fee in an amount

to be fixed by the Board of Directors. Further, these

members holding Class ''A" privileges were entitled

to extend the courtesy of the golf courses to their

guests, upon payment of the regular daily green fee

for each time such guest used the course. Members

holding Class "A'' privileges were also privileged to

extend the use of the golf courses to their wives upon

payment of an additional contribution to capital, and

payment of an additional monthly green fee for the

wife. The by-laws of the Club limited the member-

ship to white males (T. 32). The wife was merely

permitted to use the golf courses and country house

she was not given membership in the club. The
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women thus permitted to use the golf courses and

country house were referred to, collectively, as the

''Women's Golf Section," ''Women's Country Club

Section," "Women's Annex," etc. (T. 103). The

monthly green fee for the wife was charged against

her husband, who was the member of the Olympic

Club (T. 63 et seq. ; 134 et seq.).

Class *'B": Persons who made the contribution

to capital but who rarely or never played golf and

did not choose to pay monthly green fees, took Class

"B" privileges. A member taking a Class "B"
privilege, having elected to pay a daily green fee each

time he played, rather than at the flat monthly rate,

was required to pay the usual daily green fees each

day he used the courses. In all other respects such

members holding Class "B" privileges had the same

rights and privileges as were enjoyed by persons hold-

ing Class "A" privileges, including the right to extend

the courtesy of the golf courses to their wives and

guests. Any member holding a Class "B" privilege,

could, upon application, convert such Class "B" privi-

lege into a Class "A" privilege. Upon such conver-

sion such member's rights were the same as before

conversion, except that after conversion he paid a flat

monthly green fee instead of daily green fees. All

Class "B" privileges w^ere converted into Class "A",

and/or retired in or before 1925, and now there re-

main only Class "A" and Class "C" privileges (T.

71 et seq.;74, 75,82,83).

Class ''C'\- Non-resident members who made the

contributions to capital but who desired to use the

golf courses on the basis of a flat monthly green fee,
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rather than daily green fees, were given Class ''C"

privileges. Under the Class "C" privilege they paid

monthly green fees of approximately one-half the

amount paid by the holder of a Class "A" privilege.

With the exception of the amount of the monthly

green fee paid, the Class "C" privilege was identical

with the Class ''A". A Class "C" privilege could be

converted into a Class ''A" privilege only when and

if the holder became an active resident member, when

the conversion occurred automatically (T. 64, 83, 84).

Class "A" privileges may be either restricted or

unrestricted, the distinction being that unrestricted

Class "A" privileges may be sold or transferred from

one member to another member of the Club in good

standing, whereas a restricted Class '*A" privilege is

limited in its use to the particular member of the

Club who purchased it; it is not transferable and it

terminated when the holder, by resignation, death or

otherwise, ceased being a member of the Club. In so

far as enjoyment during the life of the restricted Class

"A" privilege was concerned, there was no difference

between the rights or privileges of a member who
held an unrestricted Class "A" privilege and a mem-
ber holding a restricted Class ''A" privilege, except

that the restricted Class ''A" privilege could not be

transferred. Both the restricted and unrestricted

Class ''A" privilege holder paid the same monthly

green fees (T. 84, 85).

All the above classifications were set out in the

Club's By-laws of 1925 (T. 87, 97 et seq.).

Various members, including the appellant in this

action, thus invited to contribute to the capital of the
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Club, made contributions which went into the treasury

of The Olympic Club, and these contributions were

used and expended in the purchase, improvement and

equipment of said country property (T. 134).

The only consideration received by any of the afore-

said contributors on account of their contributions

to the capital of the Club was the privilege of paying

their green fees on a flat monthly rate, rather than

upon a daily green fee basis, as was required of all

members who used the golf course but who had not

contributed to the capital of the Club to aid in finan-

cing the purchase of said comitry property. The title

to said country property, when financed and pur-

chased in the manner aforesaid, vested in The Olym-

pic Club; the active, life and non-resident members

who made the contributions as aforesaid and received

in exchange therefor Class ''A", ''B", or '^C" privi-

leges had no right nor interest in said country prop-

erty greater than that of any other active, life, or

non-resident member who did not make such contri-

bution and who did not acquire either Class "A",

''B" or ''C" privileges (T. 133, 134, 135).

Members of the Club who did not contribute to the

fmid used in purchasing the country property have

equal rights and privileges as to all the property and

facilities (including golf courses) of the Club with

members who did contribute and who as a result of

such contribution received Class ''A," ''B" or "C
privileges, excepting that the members who did con-

tribute were privileged, if they so elected, to pay their

green fee-s either at a flat monthly rate for unlimited

use of the course, or, to pay at a specified rate per day,
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and, they had the further right to extend the courtesy

of the courses to their wives and guests, whereas mem-

bers who did not contribute and therefor received no

'^privileges" (as well as members who did contribute

but who preferred to pay by the day rather than by

the month—Class "B") were required to pay a green

fee each day they used the course (T. 134, 135, 136).

Members who did not contribute are not privileged to

extend the courtesy of the courses to their wives and

guests.

Only members of The Olympic Club in good stand-

ing could acquire any of the above mentioned golf

privileges. Membership, in good standing, was a con-

dition precedent to the right to either acquire, or

enjoy any of said privileges. To become a member of

The Olympic Club in good standing one must file an

application for membership, which application must

be passed upon and approved by the Board of Direc-

tors. The applicant must pay the initiation fees fixed

in the By-Laws, and he must not be in arrears in the

payment of his dues (Tr. 82, 83, 84).

The acquisition of these golf privileges by a mem-

ber of The Olympic Club is purely voluntary. A holder

of a Class ''A" or Class "C" privHege was obliged,

during his enjoyment thereof, to pay the specified

monthly green fee; but this monthly fee is not a

charge, or obligation incident to membership in The

Olympic Club. The Club member having such golf

privilege had the option of paying the fees and re-

taining the privilege, or of disposing of it at am/

time, dther to the Club itself, or to any other

member of the Club in good standing. The Club
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had a standing offer to purchase for $600.00 each, all

such golf privileges as may be offered for sale (T. 81,

137, 139, 158, 161, 162, 169).

Regarding the monthly green fees, Mr. Humphrey
testified as follows:

'^Q. That is a fixed charge which doesn't vary,

and if the owner of a privilege doesn't play that

doesn't relieve the member of the payment of the

fee?

A. No, that doesn't relieve him from payment
of the fee. It was his right to play if he desired

to and if he didn't exercise the right that was his

misfortune. The same would be true in case of

illness, or for an incapacitated member, or one

who is incapacitated for a short time. He always

had the option of selling his privilege and he

would receive approxmiately what he had paid

for it * * *" (T. 158).

"* * * Q. That was fixed and was not op-

tional?

A. It was optional in this way. That while

he enjoyed the privilege he could not escape pay-

ing the incidental charges agamst the privileges,

but he could sell the privileges. As long as he

had the privilege he must pay the monthly charge.

He had no option as to that. While he enjoyed

the privilege he must pay the fee." (T. 161).

a* * * rpj^g
gQJjp privileges may be sold, but

they must be first offered to the Club. The Club

has a standmg offer to purchase said privileges

for the sum of $600.00.

**If the Club declines to purchase at the price

fixed (if it be over $600.00) the holder is at lib-

erty to sell to any other member of the Club who

is an Active, Life, or Honorary member. The
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sale, however, may not be made to one not a mem-

ber of The Olympic Club" (T. 137).

An active or life member hi good standuig who

holds a Class ''A" or Class '^B" privilege may at any

thne without affecting his membership in the Club

dispose of said privilege to any other active or life

member who is in good standing; or to the Club as

aforesaid. A non-resident member who is in good

standing and who holds a Class "C" privilege may,

without affecting his memhership in the Club, dispose

of the same to any other non-resident member who

was likewise in good standing or to the Club itself

(T. 137, 139, 169, 171).

The testimony was as follows:

"The ownership or a non-ownership of a golf

privilege, the acquisition, forfeiture, purchase, or

sale of such privilege, in no wise affects the mem-

bership, active, honorary, life or non-resident, of

a member of The Olympic Club" (T. 169).

It also appears from the testimony that The Olympic

Club is not a club in which golf is the sole or chief

activity. Oolf is merely one of the numerous activities

of the Club. Because of the very high cost of main-

taining golf courses the Club charges specially for the

use thereof just as it charges specially for billiards,

trap shooting, massage, restaurant service, athletic

instruction, bed rooms, lockers, etc. (T. 165, 167,

170).

The By-laws authorize the Board of Directors to

fix the amount of the green fees, both monthly and

daily, required to be paid (T. 95). At the outset and
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on June 20, 1922, said Board fixed the green fees as

follows (T. 59, 135) :

(a) Members holding Class "A" privilege, a

monthly green fee of $4.00.

(b) Members holding Class ^'B" privileges

were excused from payment of any monthly green

fee, but if and when they used the courses they

were required to pay regular daily green fees

mentioned in Sub-paragraph (d) following.

(c) Members holding Class "C" privileges, a

monthly green fee of $2.00.

(d) Members of the Club holding no privi-

leges, were required to pay a daily green fee of

$3.00 each time they used the golf courses on Sat-

urdays, Sundays and holidays; and $2.50 each

time they used the golf courses on any other days.

As the game of golf became more popular and the

courses became more and more used, and as the cost

of maintenance of the courses increased, the Board of

Directors from time to time increased the green fees

(both daily and monthly) required to be paid by the

members for the use of the golf courses.

At the time of filing the complaint herein and at

the present time the gi-een fees are as follows

:

(a) To members holding Class "A" privilege,

a monthly green fee of $8.50 per month

;

(b) To members holding Class *'C" privilege,

a monthly green fee of $4.50; (note: All class

**B" privileges have been retired.)

(c) Any other member of the Club is required

to pay a daily green fee of $5.00 each day he

uses the golf courses on Saturdays, Sundays and
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holidays; and $4.00 each day he uses the golf

courses.

The Coimtry Club Committee, selected from the

members, supernitends all of the Country Club activi-

ties with the exception of the golf courses. The Golf

Committee superintends the golf courses and recom-

mends the rules governing the playing on the courses.

Questions often came up before the committee with

regard to the transfer of privileges from one type to

another, but inasmuch as the matter of the golf

privilep;es touched the finances of the Club, the Board

of Directors always had the final action. The Golf

Committee kept minutes of its various meetings (T.

155, 156).

Both the aforesaid ''city property" and ''coimtry

property" are and at all times since their acquisition

have been o^^^led by, and are corporate assets of the

same corporate and Club entity, to-wit. The Olympic

Club (T. 133, 134; admitted by defendant's answer,

paragraph lY T. 18).

The Olympic Club's initiation fees and dues vary

with the class of membership sought and provided in

the Club's By-laws (T. 32 et seq.; 87 et seq.). The

initiation fee required to be paid by applicants over

the age of twenty-one years for active membership in

The Olympic Club ranges according to age from

$100.00 to $300.00. Each person admitted to active

membership is thereafter required to pay monthly

dues in the amount of $6.00 per month (T. 136).

The initiation fee required to be paid by applicants

for non-resident membership ranges according to age
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from $75.00 to $150.00. Each person admitted to non-

resident membership is thereafter required to pay

dues in the amount of $40.00 per year.

Since the enactment of the United States Revenue

Act requiring payment of taxes on dues or member-

ship fees paid to social, athletic or sporting clubs,

the United States Government has exacted a war tax

of ten per cent on the above iuitiation fees of The

Olympic Club and on membership dues (T. 136, 137)

which taxes plaintiff has always paid (admitted by

defendant's answer T. 19).

Appellant is and at all times for more than fifteen

years last past has been an active member in good

standing of said Club (admitted by appellee's an-

sw^er, paragraph VI T. 19). At the time appellant

became a member of said Club appellant paid the

required initiation fee and ever since his said initia-

tion, appellant has paid the monthly dues required to

be paid by an active member.

In the year 1922 and at the time of the creation of

said Class ^'A," ''B" and "C" privileges, appellant

contributed to the Club the smn of $275.00 cash, there-

by becoming the owTier and holder of one of the afore-

said Class ''A" privileges; thereafter appellant en-

joyed the use of the aforesaid golf courses and

paid to the Club monthly green fees in the amounts

fixed by the Board of Directors from time to time

(as above mentioned) applicable to members hold-

ing said Class "A" privilege. The payment of these

monthly green fees was in addition to his initiation

fee and in addition to his monthly dues of $6.00 pay-
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able by active members of The Olympic Club, on

which monthly dues the Grovernment has properly

exacted and collected as aforesaid, a war tax of ten

per cent (10%).

Appellant in 1923, exercising the right enjoyed by

him as an owner of a Class ^'A" privilege, extended

the privilege of using said golf courses to appellant's

wife; at all times since then, appellant's wife has

had the right to use and has used said golf courses,

and appellant has paid to said Club in lieu of daily

green fees for his wife, a flat monthly green fee of

$2.00 per month. These charges, on account of his

wife's use of the courses, were made against his ac-

count with the Club, as the Club recognizes in

these transactions only the member. The wife is not

and cannot become a member of The Olympic Club as

women are not eligible to membership (T. 135-136).

Dui-ing the year 1923 appellant paid to said Club

his dues as an active member in the amount of $6.00

per month, and a tax thereon of ten per cent, or sixty

cents ; in addition to the pa\Tnent of said dues, appel-

lant, as the holder of a Class ''A" privilege, paid to

said Club monthly green fees in the amount then pay-

able by members holding Class "A" privileges, to-wit:

$4.00 per month, or $40.00 for the period from March

1, 1923, to December 31, 1923. Appellant during the

period from July 1, 1923, to December 31, 1923, paid

to said Club as monthly green fees for his said wife

the sum of $2.00 per month, or a total sum of $12.00.

Appellant therefore paid to said Club during 1923

(in addition to dues of $6.00 per month, plus 60^ tax,

required to be paid by each active member to the



22

Club) as monthly green fees for himself and his tvife,

the total sum of $52.00. On or about the 12th day

of May, 1927, appellee assessed and collected from

appellant the sum of $5.20 as a tax which appellee

alleged to be due from appellant upon said $52.00

which appellant paid on behalf of himself and his

wife to said Club as monthly green fees during the

year 1923 (the appellee claiming that said $52.00 was

not monthly green fees but that it was dues paid to

''The Olympic Golf & Country Club")- There is no

''The Olympic Golf (k Couuntry Club" there is hut

one Club, one corporate entity owning the City Club

and the Country Club, namely, ''The Olympic Club."

Appellant on said 12th day of May, 1927, paid said

$5.20 to said appellee imder protest. Thereafter and

within the time required by law, appellant filed with

appellee in due form appellant's claim for refund of

said $5.20 (admitted appellee's answer T. 7, 19, 20).

Thereafter and by letter dated and sent on the 20th

day of December, 1927, appellee and the Commis-

sioner of Internal Revenue denied and refused appel-

lant's claim for refund of said $5.20, and neither the

whole nor any part of said siun of $5.20 has ever been

refunded or paid to the appellant.

SPECIFICATION OF ERROR.

The trial court erred in denying plaintiff's motion

for judgment. Such a motion properly raises the

question of law, Sartoris v. Utah Construction Co.,

21 Fed. 2d, 1, 2, and if the jury is waived, the Ap-
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pellate Court may order judgment if it concludes that

the motion should have been granted. (Bank of

Waterproof v. Fidelity and Deposit Co., 229 Fed. 478,

483). The assigmnent of errors is as follows (T. 181) :

First. The Court erred in rendering judg-

ment in favor of defendant and against plaintiff;

Second. The Court erred in not rendering

judgment in favor of the plaintiff and against

the defendant;

Third. The Court erred in denying the mo-
tion of the plaintiff for a judgment on the evi-

dence
;

Fourth. The Court erred in omitting to find

that each and every allegation of plaintiff's com-
plaint and amendment thereto is true;

Fifth. The Court erred in making its finding

number V. The Court erred in not finding that

said monthly payments were green fees, to wit,

special fees for special services

;

Sixth. The Court erred in finding that said

monthly payments were neither optional nor
voluntary

;

Seventh. The Court erred in finding that said

monthly payments constituted membership dues

;

Eighth. The Court erred in finding that plain-

tiff's Class A golf privilege was a class of mem-
bership in The Olympic Club;

Ninth. The Court erred in finding that said

monthly payments made by plaintiff were dues of

a golf membership in The Olympic Club

;

Tenth. The Court erred in concluding from
the facts found that the plaintiff was not entitled

to refund.
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ARGUMENT.

Revenue Act Provision:

The tax which plaintiff seeks to recover was col-

lected under the Revenue Act of 1921, Section 801.

Section 801 reads as follows

:

''That from and after January 1, 1922, there

shall be levied, assessed, collected, and paid, in

lieu of the taxes imposed by section 801 of the

Revenue Act of 1918, a tax equivalent to 10 per

centum of any amount paid on or after such date,

for any period after such date

:

(a) as dues or membership fees (where the dues

or fees of an active resident annual member are

in excess of $10 per yeav) to any social, athletic,

or sporting club or organization ; or

(b) as initiation fees to such a club or organ-

ization, if such fees amount to more than $10,

or if the dues or membership fees (not including

initiation fees) of an active resident aj^nual

MEMBER are in excess of $10 per year ; such taxes

to be paid by the person paying such dues or fees

;

provided, that there shall be exempted from the

provisions of this section all amounts paid as

dues or fees to a fraternal society, order, or asso-

ciation, operating under the lodge system. In the

case of life memberships a life member shall pay

annually, at the time for the payment of dues by

active or resident annual members, a tax equiva-

lent to the tax upon the amount paid by such a

member, but shall pay no tax upon the amount
paid for life membership."

Appellant contends that the flat monthly green fees

paid by him are not taxable ; they are monthly green

fees, not club dues.
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In the case of Weld v. Nichols, 9 Fed. (2nd) 977,

the Court held: ''the department does not tax charges

for golf by the day."

The only question presented in this case therefore

is whether when such green fees are paid monthly, at

a flat rate, they lose their character as green fees and

become dues.

Definition of "dues" and "membership fees."

While Section 801 does not contain a definition of

the terms ''dues" and "membership fees" used

therein, the meaning of those terms, when used in

the revenue laws, has been passed upon and de-

tennined by the Federal Court.

In the case of Weld v. Nichols, 9 Fed. (2nd) 977,

the Federal Court held that the terms "dues" and

"membership fees" refer only to definite obligations

incidental to membership in the club.

Weld V. Nichols, supra, decided by the District

Court of Massachusetts in 1925, not only gives us a

definition and construction of those terms, but also,

we submit, controls the ultimate decision in the pres-

ent case. There it was held that the amoimt paid by

a club member for the optional privilege of playing

golf, though for a definite period, was not taxable as

"dues" or "membership fees." The Court defined the

meaning of those terms imder Section 501 of the

Revenue Act of 1924, which is the same as Section 801

of the 1921 Act. The 1924 Act reads as follows

:

"Sec. 501. On and after the date this title

takes effect there shall be levied, assessed, col-

lected, and paid, in lieu of the taxes imposed by
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section 801 of the Revenue Act of 1921, a tax

equivalent to 10 per centum of any amoimt paid

on or after such date, for any period after such

date, (a) as dues or membership fees (where the

dues or fees of an active resident annual member
are in excess of $10 per year) to any social, ath-

letic, or sporting club or organization; or (b)

as initiation fees to such a club or organization,

if such fees amount to more than $10, or if the

dues or membership fees (not including initiation

fees) of an active resident annual member are in

excess of $10 per year; such taxes to be paid by
the person paying such dues or fees

;

Provided, That there shall be exempted from

the provisions of this section all amounts paid as

dues or fees to a fraternal society, order, or asso-

ciation operating under the lodge system, or to

any local fraternal organization among the stu-

dents of a college or university.

In the case of life memberships a life member
shall pay annually at the time for the payment of

dues by active resident annual members a tax

equivalent to the tax upon the amount paid by

such a member, but shall pay no tax upon the

amount paid for life membership."

We quote at length from the opinion of the Court

in Weld v. Nichols (supra) :

''There is no controversy about the facts; they

are covered by the stipulation, it being further

agreed in open court that the plaintiff was a resi-

dent active annual member of the Brookline

Country Club at the time when he paid the tax

in question. The government admits that proper

proceedings to obtain a refund were brought, and

the refund was denied. The plaintiff paid his
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regular annual assessment, $125. He elected to

avail himself of the privilege of playing golf, and

paid the stated additional fee of $7.50 for that

prhvilege for six months. It was on this sum that

the tax of 75 cents was assessed.

The section in question (section 501, Revenue

Act of 1924 (Comp. St. Supp. 1925, Sec. 6309y2e))

imposes a tax on 'dues or membership fees' ex-

ceeding $10, and the question is whether the pay-

ment was of that character. The expression 'dues

or membership fees' appears four times m this

section, twice in the clause mider consideration,

clause (a) and twice in clause (b). In clause (b)

it is used in defining the basis on which initiation

fees are or are not taxed. In the last sentence of

the section of the word 'dues' is used, apparently

with the same meaning as the expression imder

consideration, as the basis on which life members

are to be taxed. It seems clear that in clause (b)

the words in question must refer to definite ob-

ligations incidental to membership in the club.

Presumably the same expression is used in the

same sense throughout the section. If so, the

words 'dues or membership fees,' in clause (a),

were meant to cover only fixed and definite

charges applicable to all members of each par-

ticular class of membership. This seems to me to

be the underlying intention of the section.

It is said for the government that the language

in question is practically a repetition of that of

the act of 1918 (40 Stat. 1057) and is very similar

to that of the preceding Revenue Acts ; that mider

these acts the Treasury Department has for sev-

eral years taxed charges like that here involved;

and that Congress is presumed to have, in effect,

approved the practice of the department by re-
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enacting the statute in the same language. The
department by its regulations holds that the test

of taxability is whether a privilege is obtained

for a period of time by the pajrment of a fee. If

it is, then the fee is regarded as taxable under
this section. The practice of the department,

while entitled to weight, is not conclusive on the

construction of a statute. The question what the

language means is eventually for the courts to de-

termine. Moreover, the practice of the depart-

ment is difficult to reconcile with the present con-

tentions of the government, or with any definite

principle of interpretation of this section. The
department does not tax charges for golf hy the

day, nor for rooms hy the week, or hoard hy the

week. The expression in the statute relied on

by the department, viz. 'for any period after such

date^ (i. e., the date when the act takes effect)

does not, I think, refer to the character of the

charges which are taxable. What is taxed is 'dues

or membership fees ' for any period.

It follo^vs that there should be judgment for

the plaintrff.

So ordered."

In short, therefore, "dues" are "definite obligations

incidental to memhership in the Club.''

In the case at bar appellant, long after becoming

a member of the Club, made a voluntary contribution

to the Club to be used by it in purchasing additional

properties. As a result of this contribution by appel-

lant he became privileged to pay his green fees at a

flat monthly rate rather than at a daily rate. This

privilege of paying green fees by the month rather
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than by the day was known as a Class ''A" privi-

lege.

If appellant had paid his gi'een fees by the day

rather than by the month those fees would not be sub-

ject to the 10% tax. There is no dispute whatsoever

upon that point, it being made plain not only in the

Act itself, but also in the regulations promulgated by

the Commissioner of Internal Revenue under the Act.

See also Weld v. Nichols, supra. The further fact that

no tax has ever been assessed, levied or collected on

daily green fees, while it would not be controlling, is

certainly, even in the absence of the regulations, most

persuasive on the subject. In the case at bar, however,

the Commissioner of Internal Revenue has taken the

position that although green fees, when paid by the

game or by the day, are not subject to the 10% tax,

yet those green fees, if paid on a flat monthly basis,

are to be construed and considered as ''dues" within

the meaning and intent of the Revenue Act.

The issue, and the sole issue in this case, is whether

the green fees which appellant, pursuant to the privi-

lege granted him on account of his voluntary contri-

bution to the Club, paid on a flat monthly basis, as

distinguished from a daily basis, lose their character

as green, fees and become taxable. All green fees,

whether paid by the game, by the day, by the week
or by the month, are in fact and in reality a special

charge for the use of a particular facility or service

rendered. The fact that the green fees are paid on

a flat monthly basis rather than upon a per dav
basis does not change the character of the payment

—

it still remains a special charge for special services.
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Nor does it make the slightest difference by what

name those ''green fees" may be known.

"General and special facilities."

Dues or membership fees are and have been held to

be ''obligations incidental to membership in a Club"

(see Weld v. Nichols, supra). All moneys, therefore,

which a member is obligated to pay to a Club on

account of his being a member and necessary to main-

tain himself in good standing as a member, constitute

dues or membership fees. However, it is apparent,

not only from the definition of dues and membership

fees as laid down by the Courts but also from logic

and common sense, that moneys paid by a member to

a Club, not on account of his being a member, but on

account of special services rendered to him or on ac-

count of his use of special facilities, fall without the

definition of dues and membership fees and as such

are not taxable. This is true regardless of what those

payments may be called.

Practically every Club provides, in addition to its

regular facilities, various special facilities for the

use of which a special charge is made against the

member using such special facilities. Perhaps the

most common of special facilities provided by Clubs

are dining room service, billiards, golf, etc. This is

true of all Clubs other than specialty Clubs. By a

"specialty" Club we mean a Club organized for one

activity only as, for example, a billiard Club.

Such a Club would in all probability make no

charge for billiards due to the fact that the dues

would cover the use of the billiard tables and the
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maintenance and repair of same. Likewise a swim-

ming or aquatic Club would in all probability make

no special charge for use of the plunge. A tennis

Club would in all probability make no charge for the

use of the tennis courts. A rowing Club would in all

probability make no charge for the use of the boats.

"Golf courses are special facilities provided by The Olympic

Club."

Golf Clubs whose sole purpose is golf ordinarily

make no charge for the use of the golf courses, al-

though in some instances purely golf Clubs make cer-

tain green fee charges in addition to dues. However,

The Olympic Club is not a specialty Club, as is ap-

parent from its Articles, its By-Laws, and the testi-

mony in this case. Its activities are widespread,

covermg the entire field of amateur athletics and

social intercourse. The special facilities provided by

The Olympic Club are numerous, consisting, among

other things, of barber shops, billiard tables, massage

rooms, bedrooms, dining room and restaurant service,

locker rooms, educational classes in boxing, wrestling,

etc., as well as golf courses. The Olympic Club not

being devoted either wholly or principally to golf, the

golf courses are maintained as a special facility, the

use of which is not extended to any member except

upon payment of a special charge for such use. That

same situation holds true with respect to the barber

shops, dining rooms and restaurant, the billiard

tables, the massage parlors, and also to the special

classes of instruction for the conduct of which the

Club must and does provide competent paid instruc-
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tors. The Olympic Club also maintains amateur ath-

letic teams ^Yhich it sends in competition with col-

legiate and other amateur teams. While these com-

petitive events are conducted by the Club, each mem-

ber of the Club desiring to witness such competitions

is required to pay a special charge therefor.

The special charge made against a member of The

Olympic Club for the use of the billiard tables is

identical in principle with the special charge made

against that same member for the use of the golf

course. In neither case does the payment of his

"dues" or ''membership fees" entitle him to the use

of those special facilities except upon payment of an

additional service charge. Assiune that appellant in

this case was a billiard enthusiast and that The

Olympic Club, which makes a special charge for the

use of billiard tables, agreed with appellant that in-

stead of paying ten cents per game appellant should

have the right to use a billiard table for an entire

evening at the flat rate of fifty cents regardless of

how many games he played. In that case the Govern-

ment would certainly not contend that the fifty cent

charge should be taxed. However," the situation pre-

sented by that state of facts would be identical in

all respects to the situation presented in the case at

bar. In each instance the member is charged for

special services at a flat rate for a specified period

of time, regardless of the number of games played, as

distinguished from a per i^ame basis. However, the

fact that the special charge is determined on the basis

of time rather tlian upon the basis of qnmes played

does not alter its character nor change it from a spe-
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cial charge for services to "dues" or ''membership

fees."

Appellant in this case specially urges this Honor-

able Court to bear in mind during its entire considera-

tion of this case the fact that The Olympic Club is

not a specialty Club and that when The Olympic

Club makes a special charge for the use of special

facilities it is acting reasonably, honorably and in

good faith with both its members and the government

and it positively is not engaging in any subterfuge

of any kind or character. Appellant recognizes the

justice and logic of the rule that where a specialty

Club, as a golf Club, charges little or no ''dues" but

charges monthly green fees instead, that Club is en-

gaging in a subterfuge, the Club being a golf specialty

Club those monthly green fees are in fact and in

reality dues. By the same token if a tennis Club,

organized for the purpose of providing tennis

facilities to its members, charging little or no dues

with which to cover the current expenses and mainte-

nance of the Club, should charge its members a sub-

stantial sum per month for the use of its tennis

courts, it would, we think, be reasonable to say that

the charge claimed to be a special charge for special

facilities or special services rendered would in fact

and reality be "dues" or "membership fees," and the

designation of such charge as a special charge would

be a mere subterfuge.

However, in the case at bar we have no such situa-

tion. Golf, in so far as The Olympic Club is con-

cerned, is not its principal activity. The Olympic

Club was not organized nor is it maintained to pro-
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vide golf facilities to its members. The monthly dues

amomiting to $6.00 upon which taxes are paid with-

out protest, do not cover, were never intended to cover,

and cannot reasonably or logically be claimed to cover

the use by the member of the special facilities as dis-

tinguished from the general facilities offered by the

Club; they were levied and paid for nearly half a

century before golf facilities ivere provided for the

use of Club members. Those $6.00 monthly dues

charged and collected from each active member en-

title the member to the use of each and every facility,

both general and special, which are maintained by

the Club. It entitles him to the use of the general

facilities, which include among other things library,

reading rooms, shoAvers, steam rooms, solariums,

plunge, squash court, handball court, tennis court,

card tables and card rooms, gymnasiums and all

mechanical equipment therein, without any extra or

special charge.

If, however, that member desires to avail himself

of any of the special facilities such as bedrooms, bil-

liards, barber shop, dining room service, massage

parlors, or golf courses, or if he desires a private

locker at either the City (Post Street) Clubhouse or

the Comitry (Lakeside) Clubhouse, he must pay, in

addition to his monthly dues, such additional special

charges as are imposed and required for his use of

those facilities. To urge that a member of The

Olympic Club by virtue of the payment of his ''dues*'

is entitled to use the golf courses without any special

or additional charge is just as imreasonable as to

urge that that member is by virtue of his payment of
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his $6.00 per month dues entitled to use the

restaurant service, or barber shop service, or billiard

table service without any chai'ge whatsoever.

"Government's contention untenable."

The Government has in this case taken the ridicu-

lous and untenable position that although the green

fees (daily) paid by members who did not contribute

to the capital of the Club for the purpose of acquiring

the comitry properties are not subject to the 10%
tax, yet the green fees (monthly) paid by members

who did make contribution to the capital of the Club

in order to assist in the acquisition of the country

properties, are subject to the tax. Each of those

members, regardless of whether he did or did not

make the contribution to capital to assist in the pur-

chase of the country properties, pays to the Club

monthly as dues the sum of $6.00 plus the 10% tax

of sixty cents. No member of the Club, regardless of

whether he made the contribution to capital or not,

is entitled to the free use of the golf courses any more

than any member is entitled to the free use of the

barber shop, the billiard tables or the restaurants, or

to occupy for a day, week or month the bedrooms

without extra charge. Every active member of the

Club is required to pay as monthly dues the same

amoimt, to-wit: $6.00 plus sixty cents tax, yet the

Government contends that the active members who
did not make the contribution to capital pay only

$6.00 per month *'dues" whereas active members who

did make the contribution to capital pay $14.00 per

month ''dues."
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Notwithstanding the fact that no member of the

Club is permitted the free use of the golf courses, the

Government for its purposes in this particular case

has taken the position that although members who pay

by the day for the use of the golf courses are charged

a green fee of $5.00, yet those members who do not

pay by the day for their use of the golf courses are

charged no green fees whatsoever, but on the contrary

the exercise by them of their privilege to pay their

green fees on a monthly basis, rather than a daily

basis, changes the complexion of their payment from
'^ green fees" to ''dues," and the flat monthly payment

paid by these members automatically ceases to become

a payment for services rendered, or for the use of a

special facility, and becomes a payment of "dues" or
'

'membership fees.
'

'

"No golf membership ever created by Club."

The government in this case contends not merely

that the flat monthly green fees paid by those mem-

bers who were privileged to pay at a monthly rate

constituted "dues" but also that The Olympic Club

in granting the privilege to pay their green fees

monthly to those members who made the voluntary

contribution to capital, had created a new class of

membership in the Club; the government contends

that those members of the Club who responded to the

Club's request for volimtary contributions to capital

to be used in the acquisition of the country property

and who, in the recognition of such contributions,

were given the privilege of paying their gi-een fees

monthly, lost the membership theretofore held by
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them (Active) and thereby acquired a new class of

membership called ''Golf Member."

The government persists in this contention notwith-

standing the fact that The Olympic Club did not,

either by amendment of its articles or amendment of

its by-laws, or otherwise, create any new class of

membership. The government as a basis for its con-

tention that a new class of membership, to-wit:

"Golf Members" and "Contributing Members," was

created, relies solely and entirely upon the fact that

on occasions various members of the Club, and on

occasions even officers of the Club, referred to a Class

"A," "B," or "C" privilege as a "Golf Member-

ship," and to members holding said privileges as

"Contributing Members."

With regard to the words, '

' Contributing Member, '

'

which appear in the 1925 By-laws of the Club, the

undisputed testimony shows that this term has noth-

ing whatever to do with those members who con-

tributed to the capital of the Club and received golf

privileges. It applies to members who contribute ser-

vices and talent, as athletes, musicians, writers, etc.

"Mr. Humphrey (resuming narrative). The
type of membership known as 'Contributing

Members,' appearing in the 1925 By-laws, does

not mean persons who have contributed money,

but, on the contrary, means people w^ho have con-

tributed talent instead of money" (T. p. 133).

There were also some few occasions when the Golf

Committee in the course of its meetings and in the

course of its minutes referred to a particular Class
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**A" privilege or Class ''B'^ privilege as a ''Golf

Membership" or ''Class 'A' Membership." However,

the fact that a Class "A" privilege owned by a mem-

ber was referred to either by that member or by any

other member or by an officer or committee of the

Club as a "Golf Membership" or "Class 'A' Mem-

bership" does not change the actual character of the

privilege.

No new membership having been created by the

Club, the mere reference to a Class "A" privilege as

a "membership" would not be sufficient to change the

character of the privilege from a mere privilege to

a new type of membership. References to a Class "A"
privilege as a "Golf Membei^hip" or "Class 'A'

Membership" was purely and simply a misnomer and

could not and did not change the nature of the right.

The government contends (properly) that the mere

fact that the Club refers to flat monthly green fees

as "green fees" does not in and of itself fix their

status as green fees if in fact they are somethmg else,

as dues. But the goveiTunent in the next breath

inconsistently contends that because certain members

of the Club, or officers of the Club, referred to a

Class "A" privilege as a "membership," that refer-

ence fixes and establishes the Class "A" privilege as

a "Golf Membership."

The law is that the actual, time nature and char-

acter of a right, or of a thing, is determined by its

essential characteristics and not by the name by which

it is called. If, therefore, the flat monthly payments

made bv members holding Class "A" privileges con-
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stituted monthlv green fees, then those payments

were ''green fees^' and not ''dues" or "membership

fees," and they are not taxable; the fact that they

may have been referred to as "dues" or "golf

dues" would not serve to change their character from

"green fees" to "dues." If they are in fact "green

fees" they are not taxable regardless of the name

which thy bore whether "green fees" or otherwise.

Masonic Coimtry Chih v. Holden, 18 Fed. (2nd)

553 at 554.

"Acquisition or disposition of class A privilege neither changed

nor affected appellant's membership in Club."

May we again respectfully invite the Court's atten-

tion to the fact that The Olympic Club is a single

corporate entity. It owns city property and country

property. To finance the building of two golf courses

and a club house, the Board of Directors invited

voluntary contributions to the capital of the Club

from active, life and non-resident members, and to

every member responding to the call, the Club issued

a special privilege which would permit the holder to

pay green fees monthly at a flat amomit regardless

of the number of games plaj^ed instead of paying

green fees at a specified rate per game, as was re-

quired of members who did not respond to the call

for contributions.

The golf courses may be freely used and enjoyed by

every member of The Olympic Club, regardless of

whether he owns a golf privilege or not, but every

member whether holding a golf privilege or not must

pay to use the golf courses. Those members who do
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not own a golf privilege must, of course, pay a daily

green fee. Counsel for the government freely admits

that the daily green fees are not taxable. Why, then,

are the monthly green fees taxable ? There is no dif-

ference in essence, the only difference is in the amount

of payment.

No one could acquire a golf privilege unless he was

already a member, and no one could be a member

who was not first proposed for and elected to mem-

bership. After his election to membership and his

payment of the initiation fee required by the by-laws,

together with his first month's dues in advance

($6.00), he then, for the first time, became eligible to

purchase a golf privilege. If at any time thereafter

he wished to surrender the privilege he could sell it

to The OhTnpic Club (which had a standing offer to

purchase) and receive therefor the sum of $600.00, or

he could sell it to any other member in good standing.

His sale of his Class ^'A," ^^B" or ''C" privilege

would in no wise affect or impair his membership in

the Club, nor would it alter or in any mamier change

his dues, or his right to imlimited use of all the

facilities both general and special, offered by the Club.

After the member surrenders or disposes of his golf

privilege, his membership in The Olympic Club con-

tinues michanged and unimpaired so long as he pays

the regular monthly dues of $6.00 per month ; he still

has the privilege of playing golf as often as he desires

on payment of daily green fees instead of the monthly

green fees he paid when he owned the golf privilege.
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Counsel for the government concedes and the law is

that ''dues'^ are payments incident to membership.

But as has been shown, the ownership or non-owner-

ship of a privilege, or the acquisition, forfeiture or

sale of such privilege in no wise a:ffects the member-

ship, active, honorary, life or non-resident of a mem-
ber of The Olympic Club (T. 169).

"Monthly green fees not taxable under Revenue Act of 1921."

Special charges, that is, charges in addition to

*'dues" or ''membership fees" are not ''dues'^ or

''membership fees," but are charges made for the en-

joyment or use of special privileges or facilities pro-

vided by the Club and which a member, at his option,

may or may not use; but if he accepts the special

privilege or uses the special facility he is required to

pay the special charges fixed therefor. Charges which

a member at his option may or may not incur are not

"dues" or "membership fees." His membership does

not depend upon his use of those facilities.

"Dues" or "membership fees" consist only of those

charges which must be paid for the continuance of

membership in the Club, whether the member uses the

Club and its facilities or not.

It is evident, on reading the statute, that it was not

intended to tax all charges of every kind and descrip-

tion paid by a member to his club, but only payments
for "dues" or "membership fees." The terms are

synonymous and convertible, as used in the statute

and exclude all other payments or charges.

It is submitted that the expression "dues" or "mem-
bership fees" as used in (a) of Section 801 of the
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Revenue Act, and the expression ''dues" or "fees"

immediately following, and the expression "dues" or

"membership fees (not including initiation fees),"

as used in (b) all refer to and mean the same thing,

with no greater inclusiveness in any one of the cases

than in each of the others (see Weld v. Nichols,

supra).

The "dues or membership fees" of an active, resi-

dent, annual Club member are a fixed amount ($6.00)

monthly, as established by the by-laws of the Club.

"Dues" or "membership fees" entitle the members to

the free use of the general facilities provided by the

Club, but not to the free use of the special facilities

;

special "charges" are made against members who

avail themselves of the special facilities offered by

the Club.

The obvious intent of the Act was that in the case

of every Club, in which the annual membership dues

of an "active, resident, annual member" exceeded

$10.00 per year, all the membership fees or dues of

such Club, from any and all its classes of meml^ership,

whether above or below $10.00, should be taxable.

The use of the words "dues" or "fees" was doubtless

simply because (as is well kno\Mi), some Clubs call

the item "annual dues" and some call the item

"annual fees," and in some cases "annual assess-

ment," but the measure, as we submit in all confi-

dence, was intended to be such sum as each and every

"active, resident, amiual member" was required to

pay as a condition of continuing his membership; it

was not intended to cover and it does not cover or

include the amomit which members spend at the Club
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House in payment for their use of the special facili-

ties provided by the Club.

Legislative acts must be fairly construed, so that

the apparent intent of the legislative body may be

given effect. It is equally well established that words

of common use must ])e fairly given the meaning

which they have in such common use, and it is now
established that tax acts are to be construed, with any

strictness which may be observed, in favor of the tax-

payer.

See Fraser v. Nauts, 8 Fed. (2nd) 106 at 107:

"In this inquiry enters, in behalf of plaintiff's

position, the established rule that the provisions

of the Tax Statute may not be extended by im-

plication beyond the clear import of the language

used therein, nor may the operation of statutes

be enlarged so as to embrace matter not specifi-

cally pointed out, and on the further principle

that doubts upon these questions are to be re-

solved against the Government."

Gould V. Gould, 245 U. S. 151, accord.

The Revenue Act in question purports to tax ''mem-

bership fees or dues" only, and not the special

charges paid by members for barber service, use of

billiard tables, use of golf courses or of any of the

special facilities offered by the Club. No language

in the act would justify extending it by implication

to include the monthly green fee pa3nnents made by

appellant here to cover the use of the special facility

(golf courses). It may be that sometime in the future

Congress may provide that green fees shall be taxable,

but Congress has not yet made such a provision, and
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mitil it does so provide, there is no authority for the

collection of any tax upon green fees, regardless of

whether they are paid *'per game," per day, per week

or per month.

The govermnent has contended that there is much

significance in the words of Section 801, 5th line, "for

any period," and that such words mean that if any

charge is made by the Club to any one or more of its

members in respect of a period, it is taxable. But

counsel for the government ignores the fact that the

words "for any period" must be read in comiection

with the other words used in the section. The section

reads: "there shall be levied, assessed and collected,

* * * a tax equivalent to 10% of any amount paid

* * * for any period * * * as dues or membership

fees."

The fact that the payment covers a "period" is of

no importance unless "the amount paid," was in fact

"dues or membership fees."

The govermnent 's contention that any amount col-

lected by the Club "/or any period" (regardless of

the reason for the pajment, or of the services ren-

dered, food or goods given therefor) constitutes "dues

or membership fees" and is therefore taxable, is a

most specious argument. A mere reading of the sec-

tion in question will demonstrate the fallacy of the

argument. If the government's argument was correct,

then room rent received by The Olympic Club from

members residing at the Club house, and who pay

their rent monthly, would constitute "dues" because

it was a payment "for a period" to-wit: a month.
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It is apparent from the section that it provides for

tax only upon ^'membership fees or dues"—^but if the

payment is for membership fees or dues, it is taxable

regardless of whether it covered the dues for a week,

a month, a year, or the lifetime of the member. The

government's contention that inasmuch as the green

fees paid by appellant were payable ''monthly they

are "membership fees or dues," is without any merit

whatsoever (see Weld v. Nichols, supra).

And so we see that from the obvious intent of

Congress, from the fair reading of the Act itself, from

the comparison of identical expressions as used in

(a) and in (b), and from the common sense of the

whole thing, the special charges made by Clubs (other

than cases of specialty Clubs as hereinbefore stated)

for the use of special facilities, such as billiard tables,

tennis, croquet, bowling, and golf, are not properly

taxable at all.

If further proof of the correctness of our conten-

tion be needed, it is found in the further provision

of Section 801 for the tax in respect of Club life mem-
berships.

The life member, of course, is one who has orig-

inally paid a lump sum and is thereafter exempt

from the payment of annual dues. His membership

privilege is, however, taxed by the Act, and he is re-

quired to pay "at the time for the payment of dues

by active, resident, annual members, a tax equivalent

to the tax upon the amount paid hy such a member/'

In other words, the sum which the "active resident,

annual member" pays as the tax upon the amount of
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his ''dues" is the amount which the life member must

also pay as his tax. Note that the measure is the

amount paid by the active, resident, annual member

as the tax on his "dues." The expression ''dues or

membership fees" is not even repeated.

In the case at bar, as we have seen, certain of the

active, resident, annual members pay their monthly

dues amounting annually to $72.00, and also pay an-

nually a total of $102.00 as monthly green fees. Cer-

tain other resident, active, amiual members pay the

regular dues amounting to $72.00 and also pay vary-

ing amounts as a total of monthly green fees depend-

ent on the period of the year they held a "golf privi-

lege." And still other active, resident, annual

members pay the regular, monthly dues amounting an-

nually to $72.00 and nothing more. On the construc-

tion of the act contended for by the government the

first class would pay (in addition to the tax of $7.20

on the regular annual total of monthly dues), a tax

of $10.20. The third w^ould pay no additional tax,

while the second would pay a tax in an amount de-

pending upon the length of time the privilege was

held during the year. Which of the three shall be

taken as the amount '^paid by such a member'^ in

order to determine the tax of the life member under

the revenue act?

On the construction of the Act, which we contend

for, this question is avoided, and the tax is based on

that fixed sum which each and every "active, resi-

dent, annual member" pays annually as his member-

ship dues, fees, or assessment, regardless of his
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athletic activities, to-wit: the sum of $72.00 payable

$6.00 per month.

The construction of the section contended for by

the government produces such absurd results under

(b), as to initiation fees, and under the latter pro-

vision for life memberships, as to make it quite plain

that it is not the correct construction.

The construction urged for by the government ab-

solutely requires that an entirely different and

broader construction be given to the word ''dues,"

where it appears as the second word after (a), from

which it evidently has, and must have, not only later

in the same line of the statute but also where it ap-

pears in (b), and again where it appears in the pro-

vision governing life memberships. Such a construc-

tion would be forced, umiatural, unreasonable and

quite unnecessary.

Counsel for the government makes much of the

point that the monthly green fees would have to be

paid even though the member holding the privilege

was incapacitated, ill, traveling abroad, etc. The only

difference between our case and that of Weld v.

Nichols is that in the latter case the payment for the

six months' period was made in advance. If during

that six months after having paid the six months'

green fee the member took a trip abroad, or became

ill, he would not receive a rebate. It was his privi-

lege to take advantage of this reduced golf rate, even

though the arrangement was for a fixed period of

time. In the case at bar his option is similar. If a

member receives a golf privilege, he must pay the
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monthly green fees while he owns and holds such

privilege. The testimony shows, however, that if the

member then becomes ill or goes abroad, etc., or loses

his desire to play golf, he still has the option of

selling the privilege and receiving approximately what

he paid for it. He then rids himself of the monthly

green fee payment, but still may play golf as often

as he chooses by paying the daily green fee. He also

keeps his active standing in the Club.

CONCLUSION.

The uncontradicted testimony and documentary

evidence does not sustain the judgment of the trial

Court but instead shows plainly that the monthly

payments involved in this action and appeal are green

fees and not dues or membership fees within the

meaning of Section 801 of the Revenue Act of 1921.

The judgment should be reversed with directions

to the Court below to enter judgment for appellant.

Dated, San Francisco,

February 15, 1932.

Respectfully submitted,

Morgan J. Doyle,

John Parks Davis,

Attorneys for Appellant


